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VERIZON AVENUE CORPORATION’S PROCESS COMMENTS

Pursuant to the schedule set by the Administrative Law Judge (“ALJ”) at the April 12,
2006 Status Hearing (“Status”), Verizon Avenue Corporation (“Verizon”), by and through its
attorneys, hereby submits its recommendations on the appropriate scope and nature of this
proceeding as follows:
L. Parties’ Proper Roles in Proceeding

The parties to this proceeding are diverse — applicants that Staff has recommended
receive grants from the state’s Digital Divide Elimination Infrastructure Fund (“DDEIF”)
(“Funded Applicants™), applicants that Staff has recommended not receive grants from the
DDEIF (“Unfunded Applicants”), intervenor non-applicants with an interest in the
administration of the DDEIF and the precedent that may be set here for future DDEIF grant
proceedings, and even government officials with an interest in promoting expeditious broadband
deployment in underserved areas of Illinois. As became clear at the Status, there is wide
disagreement among the parties on the proper roles of each in this proceeding. Because Verizon

is an Unfunded Applicant, it limits its comments to the appropriate role of Unfunded Applicants.



Verizon does not believe that any party disputes the premise that Unfunded Applicants
should be entitled to respond to the recommended denial of their DDEIF applications as set forth
in the Illinois Commerce Commission’s (“Commission’) March 28, 2006 Telecommunications
Division Staff Report (“Staff Report”).! Rather, the dispute centers on which record information
the Unfunded Applicants may incorporate in their responses, and whether Unfunded Applicants
may address the Staff Report’s recommendations regarding applications other than their own,
both funded and unfunded.

Verizon submits that due process requires that Unfunded Applicants be permitted to cite
any and all record material in their responses to the Staff Report, including (1) the portions of the
Staff Report that relate to other applicants, and (2) the underlying DDEIF grant applications
(which were made part of the record by the ALJ’s March 20, 2006 order in this proceeding). It
would be highly inappropriate to prohibit Unfunded Applicants from discussing these portions of
the evidentiary record, because it would impede their ability to assess whether Staff
appropriately applied the criteria set forth in 83 Ill. Admin. Code. §§ 759.230 and 759.320 (and
in 220 ILCS 5/13-301.3(b)), not only to the Unfunded Applicant’s application, but consistently
as to all applications.

Assume hypothetically that Staff applied a particular criterion in one manner as to one
applicant, but differently as to another, and that one applicant was funded while the other was
not. Such inconsistencies would be directly relevant to assessing the validity of the

recommendations set forth in the Staff Report, but could only be established by reviewing and

! The precise form of such response (e.g., comments, briefs, testimony) will be determined at a later date. The ALJ
indicated at the Status that he would convene another status hearing approximately two weeks after the entry of a
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discussing the record in its entirety. Without being permitted to make use of the entire record,
the parties would be unfairly foreclosed from making such arguments, violating their right to due
process.

Moreover, 83 I1l. Admin. Code. §§ 759.230 and 759.320 and 220 ILCS 5/13-301.3
mandate that the Commission consider certain criteria in reviewing proposals and awarding
DDEIF grants. There is no basis to conclude that these authorities require (or even permit) the
Commission to limit its consideration of those criteria to merely those facts self-reported by the
applicants. The Commission should strive to consider and evaluate the mandatory criteria to the
fullest extent possible by considering not only information from the applicants, but also facts
presented by other parties with evidence relevant to the Commission’s evaluation of a particular
application.

The Commission should therefore authorize Unfunded Applicants to cite any and all
record material in their responses to the Staff Report, including the portions of the Staff Report
that relate to other applicants, and the underlying DDEIF grant applications. The Commission
should do so without regard to whether the Unfunded Applicant’s citation to such material is part
of its discussion of the recommended denial of its own application, or its analysis of the
recommended grant or denial of another party’s application. The Commission must recognize
that the DDEIF contains a finite sum of money. Ifthe Commission ultimately disagrees with a
Staff recommendation for the funding of a certain applicant, a presently Unfunded Applicant

could become a Funded Applicant after review and consideration of all pertinent evidence.

protective order in this proceeding to address procedural issues with the benefit of the parties’ process comments and
their review of the confidential record in this docket.
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For all of these reasons, Verizon recommends that Unfunded Applicants be permitted to
use the record evidence to the fullest extent desired in their responses to the Staff Report, not
only in addressing the Staff Report’s findings regarding their own applications, but also for the
purpose of discussing the Staff’s recommendations on other applicants’ DDEIF grant proposals.
II. Nature and Scope of Proceeding

In addition to comments on the parties’ proper roles in this proceeding, the ALJ
requested input from the parties on the appropriate nature and scope of this proceeding. The
ALIJ noted the need to balance the competing goals of conducting an expeditious, streamlined
and low-cost proceeding with affording appropriate due process to the parties. A major question
arose at the Status regarding whether to conduct a hearing (and if so, whether the hearing should
be “live” or “on paper”).

The DDEIF Request for Grant Proposals (“RGP”) explicitly stated that the Commission
“shall review Applicant’s grant proposal ... by establishing a docketed proceeding that uses a
hearing process to evaluate [the] application,” at which hearing the “Applicant must be prepared
to provide additional evidence, including expert testimony, to the Commission of Applicant’s
eligibility and worthiness to receive an award.” (RGP at 6). Thus, there can be no question that
some form of hearing is not only appropriate, but required by the RGP’s express terms. Indeed,
the RGP states that the Commission “shall” make its determinations “[b]ased upon the record
developed in the hearing process.” (/d.). Rather, the proper inquiry is whether a live hearing
with cross-examination is necessary, or whether a “paper hearing” under 83 Ill. Admin. Code §
200.525 may suffice.

Provided that parties are permitted to make use of the complete record in their responses,
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and are authorized to present facts and analysis relating to all applications addressed in the Staff
Report, Verizon submits that the Commission can strike an appropriate balance of interests by
conducting a “paper hearing” under 83 I1l. Admin. Code § 200.525. Verizon would consent to
such a process. Absent full use of the record and authority to address the entirety of the Staff
Report, however, foreclosing parties from the opportunity to cross-examine live witnesses at
hearing would deprive parties of due process, because there would be no other way for them to
introduce all relevant evidence.

Verizon proposes a single-round, verified comment process that would allow parties to
submit factual testimony supported by affidavit in conjunction with their comments on the Staff
Report, if they chose. Parties would be permitted to address all aspects of the Staff Report, using
all portions of the record. Following the issuance of the ALJ’s proposed order, the parties would
have the opportunity to file a single round of briefs on exceptions. Verizon does not offer a
specific proposed schedule, but notes for discussion purposes that although Staff had proposed
the submission of comments two weeks after the distribution of the unredacted Staff Report and
underlying DDEIF grant applications, that was before certain parties raised objections to the
commenting parties being permitted to address al/ portions of the Staff Report. As Verizon
stated on the record at the Status, this scope issue needs to be resolved before the parties file
comments, because it will directly affect the scope and content of those comments. Verizon
therefore submits that the filing date for comments should be the later of two weeks after the
issuance of an order on the scope of the parties’ comments, or two weeks after the distribution of
the unredacted Staff Report and underlying DDEIF grant applications.

Finally, Staff and several parties suggested that certain applicants could be “severed”
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from this proceeding if no party challenges the Staff Report’s recommendations as to those
parties. Verizon has no objection to this approach.
III.  Standard for Challenging Recommendations in the Staff Report

The ALJ solicited comment on the standard that should govern parties’ attempts to
challenge or defeat the recommendations in the Staff Report. It is critical to recognize that the
decision-maker in this proceeding is the Commission itself, not its Staff.” The Staff Report is
merely a set of preliminary recommendations made after accepting the applicants’ allegations at
face value. Critically, the Staff Report is not a set of evidentiary findings made after the
development of the full record in this proceeding. Therefore, no “standard of review” applies to
the Staff Report, nor should it be treated as presumptively authoritative.

Verizon submits that if a party establishes that Staff has either incorrectly applied the
governing criteria in making its recommendations, or that the factual basis underlying Staff’s
evaluation and application of those criteria is erroneous, the Commission should decline to make

findings consistent with that particular Staff recommendation.

283 I1l. Admin. Code. Part 759 and 220 ILCS 5/13-301.3 require the Commission itself to administer the DDEIF
grant process (including the consideration of the applicable criteria for awarding DDEIF grants), not the
Commission’s Staff. While the Commission certainly can and should consider the Staff report as part of this
process, ultimately, the Commission must reach its own conclusions based on the record that is developed in this
proceeding, rather than rely presumptively on Staff recommendations made at its outset.
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Dated: April 19, 2006

John E. Rooney

Sonnenschein Nath & Rosenthal
233 South Wacker Drive
Chicago, Illinois 60606

(312) 876-8000

jrooney @sonnenschein.com

By:

Respectfully submitted,

Verizon Avenue Corporation

Qs fiulo

A. Randall Vogelzang

Verizon

600 Hidden Ridge

Irving, Texas 75038

(972) 718-2170
randy.vogelzang @ verizon.com

Deborah Kuhn

Verizon

205 North Michigan Avenue, 11™ Floor
Chicago, Illinois 60601

(312) 260-3326

deborah.kuhn @verizon.com
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